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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 

   Member, 

   Motor Accident Claims Tribunal, 

   Sonitpur, Tezpur 

 

MAC Case No. 31of 2018(D) 

  

     1.  Smti. Lakshmi Devi, 
 W/O Late Dinesh Prasad Sharma, 
 R/O Public Health Road,Dhenukhana Pahar, 
 P.O. & P.S. Tezpur, 
 Dist. Sonitpur, Assam…………..Claimant. 
      
                                 -Versus- 

     1.  Sri Jay Prakash Mishra, 

 Son of Sri Raj Kumar Mishra, 

 Vill. Dhenukhana Pahar, 

 P.O. & P.S Tezpur, 

 Dist. Sonitpur,  Assam. 

 (Owner of the vehicle No. AS-12R/5699) 

 

      2.  Sri Raj Kumar Sarmah, 

 Son of  Laxman Sarmah, 

 R/O Vill. Tarajuli T.E. 

 P.O. & P.S. Rangapara, 

 Dist. Sonitpur, Assam. 

 (Driver of the vehicle No. AS-12R/5699) 

 

       3. The Division Manager, 

The New India Assurance Co. Ltd. 

Tezpur Divisional Office, Tezpur, 

Dist. Sonitpur, Assam. 

 ( Insurer of the vehicle No AS-12R/5699)…Opposite parties. 

 

   

ADVOCATES APPEARED 

For the claimant   :- Sri Biswajit Paul, Advocate. 

For the O.P. No.1 & 2  :-Sri  A. Choudhury, Advocate. 

For the O.P. No. 3  :- Sri P. Sarmah, Advocate.  

 

Date of Argument   :-30-08-2019. 

Date of Judgment   :-03-09-2019. 
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                                 J U D G M E N T 

This is an application u/s 163-A of M.V Act, 1988 filed by the claimant 

Smti. Lakshmi Devi praying for grant of compensation on account of death of her 

husband Dinesh Prasad Sarmah, in a motor vehicle accident. 

1. The brief fact of the case is that on 25-02-2018 while the husband of the 

claimant along with his family members were travelling from Tezpur towards 

Lakhimpur by a vehicle bearing No. AS-12R/5699 (Maruti Swift VXI) for 

settlement of his son’s marriage and at about 8-30 A.M. near Brahmajan River 

Culvert under Gohpur P.S, Biswanath District, the driver of the said vehicle drove 

it with a rash and negligent manner and the driver lost control over the vehicle, 

as such the vehicle fell on the left side of the road and the accident took place. 

As a result of the accident, the husband of the claimant took his last breath on 

the spot.  

2. After the accident, one case was registered vide Gohpur P.S. case No. 

59/18 u/s- 279/338/304(A) IPC. At the time of accident, the alleged offending 

vehicle was insured with New India Assurance Co. Ltd.  

3. Against the claim petition O.P. No. 1 & 2 i.e. owner/driver of the alleged 

offending vehicle bearing No. AS-12R/5699(Maruti Swift VXI) have submitted 

written statement and it is admitted that O.P. No. 1 is the registered owner of 

the alleged offending vehicle and O.P. No. 2 was driving the said vehicle at the 

relevant time of accident. But it is denied that the driver of the Maruti Swift 

vehicle was driving the said vehicle in a rash and negligent manner for which the 

accident took place. In fact the accident caused due to mechanical defect of the 

said Maruti Swift vehicle. It is also stated that the alleged offending vehicle had 

insurance coverage under New India Assurance Co. Ltd. at the relevant time of 

accident. Hence, if any liability arises that will be borne by the insurer of the said 

vehicle and prayed to exonerate O.P. No. 1 and 2 from the liability of paying any 

compensation to the claimant.  

4. O.P. No. 3 New India Assurance Co. Ltd.  i.e. insurer of the alleged 

offending vehicle bearing No. AS-12R/5699(Maruti Swift) has submitted written 

statement wherein the alleged accident and death due to the said accident are all 

denied by O.P. No. 3. It is also stated that the vehicle involved in the accident is 

a private vehicle and not a commercial vehicle. But the said vehicle was used by 
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the owner of the vehicle for commercial purpose which amounts to violation of 

terms and condition of the insurance policy. Therefore, O.P. No. 3 is not liable to 

pay compensation for the death of the husband of the claimant and prayed to 

dismiss the claim petition against the O.P. No. 3.  

5. On the pleadings aforesaid, the following issues were framed – 

I. Whether the accident took place on 25-02-2018 at about 8-30 A.M. 

due to use of the vehicle bearing No. AS-12R/5699(Maruti Swift VXI) 

and whether the victim Dinesh Prasad Sharma died due to the alleged 

accident ? 

II. Whether the claimant is/are entitled to get any compensation as 

prayed for and if so, from whom and to what extent?  

6. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

 Issue No. 1 and 2  

7. The claimant was examined in the case as CW-1 who deposed in her 

evidence that on 25-02-2018 her husband along with their family members   

were travelling from Tezpur towards Lakhimpur in a vehicle bearing No. AS-

12R/5699(Maruti Swift) for settlement of her son’s marriage but at around 8-30 

A.M. near Brahmajan River Culvert under Gohpur P.S. the driver of the said 

vehicle drove it with rash and negligent manner for which the driver of the 

vehicle lost control over the vehicle as such the vehicle fell down on the left side 

of the road causing death of her husband.  

8. CW-1 has exhibited the following documents- 

 Ext. 1 accident information report.  

 Ext. 2 to 6 are documents relating to criminal case.  

 Ext. 7 to 9 are pension certificate/ Income certificate/identity cards.   

9. In her cross-examination CW-1 has replied that she had not seen the 

accident. Her son Chandan Sarmah informed her about the accident over phone 

and death of her husband. She could not say for whose fault the accident 

occurred. At the time of accident one Raj Kumar Sarmah was driving the vehicle. 
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10. CW-2 is Chandan Prasad who accompanied the deceased on the date of 

accident in a Maruti Swift vehicle bearing No.AS-12R/5699. He deposed in his 

evidence that the accident occurred due to rash and negligent driving by the 

driver of the Maruti Swift vehicle as he lost control over the vehicle near 

Brahmajan River Culvert, as such the vehicle fell down left side of the road and 

the accident occurred and his father died on the spot.  

11. In his cross-examination CW-2 has replied that on the date of accident 

they were travelling from Tezpur towards Lakhimpur in a vehicle. The accident 

occurred at about 8/8-30 A.M. near Gohpur. They have started their journey at 

about 6-00 A.M. The vehicle was on speed. He was also occupying the vehicle. 

He did not recollect the number of the vehicle.  

12. Ext. 1 is the accident information report from which it reveals that an 

accident occurred on 25-02-2018 at about 8-30 A.M. near Brahmajan River 

Culvert and Dinesh Prasad Sarmah  died in the said accident. The vehicle bearing 

No.AS-12R/5699 ( Maruti Swift VXI) was shown as the offending vehicle. Ext. 3 is 

the ejahar lodged by Chandan Prasad (CW-2) stating that on 25-02-2018 at 

about 8-30 A.M. he along with his family members by travelling in a Maruti Swift 

vehicle bearing No. AS-12R/5699 from Tezpur towards Lakhimpur and when they 

reached near Brahmajan River Culvert, one unknown truck coming in a rash and 

negligent manner stepped into near their vehicle as such the driver of the vehicle 

to avoid the accident turned their vehicle. As a result, the Maruti Swift vehicle fell  

on the river. The accident occurred due to rash and negligent driving by the 

driver of the unknown truck. Immediately after the accident, the persons 

occupying Maruti Swift vehicle were taken to Gohpur Civil Hospital. But his father 

was declared brought dead. On the basis of the ejahar, one case was registered 

vide Gohpur P.S. case No. 59/2018 u/s- 279/338/304(A) IPC. The claimant has 

also submitted one police report  vide Ext. 2  which reveals that on 25-02-2018  

at about 8-30 A.M.  the vehicle bearing No. AS-12R/5699(Maruti Swift car) 

coming from Tezpur towards Lakhimpur and when the vehicle was arrived near 

Brahmajan River Culvert unfortunately one unknown truck came in front of the 

said vehicle. The driver tried to save his vehicle but the driver lost his control 

over the vehicle. As a result the vehicle fell down in the Brahmajan River which 

was brought to the P.S. for safe custody, consequently the vehicle has been 

completely damaged. During incident one Dinesh Prasad Sarmah was found 
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brought dead and another 4 persons sustained injuries. The vehicle was 

mechanically examined by MVI, Tezpur.  

13. From Ext. 3 it reveals that the accident occurred due to rash and 

negligent driving by the driver of an unknown truck whereas the claimant as well 

as CW-2  while deposing before the Court have stated that while deceased along 

with  CW-2 and other persons were travelling in the vehicle bearing No. AS-

12R/5699 from Tezpur towards Lakhimpur, the driver of the said vehicle drove 

the same in a rash and negligent manner for which the accident took place.  

14. From the FIR and the police report vide Ext. 2 it is crystal clear that the 

accident occurred due to rash and negligent driving by an unknown truck driver. 

It also reveals that one case was registered vide Gohpur P.S. case No. 59/18 

against the unknown truck driver. Under such circumstances, it cannot be said 

that the vehicle bearing No. AS-12R/5699 (Maruti Swift ) was responsible for 

causing accident and death of Dinesh Prasad Sarmah. 

15. This case was earlier filed u/s- 166 of M.V. Act but subsequently the case 

was converted to section 163(A) of M.V. Act. But the claimant did not make any 

change as to the statement of the witnesses regarding accident. It appears that 

there is some difference in the statement of the witnesses as well as in the 

ejahar regarding accident. The ejahar was lodged by CW-2. It is stated in the 

ejahar that on the date of accident i.e. on 25-02-2018 at about 8-30 A.M. while 

his father was travelling in a Swift Dzire vehicle bearing No. AS-12R/5699 from 

Tezpur towards Lakhimpur at that time one unknown vehicle near Brahmajan 

river over NH-15 came adjacent to the Swift Dzire,  the driver of the Swift Dzire 

to save the vehicle  turned other side. As a result the Swift Dzire vehicle fell on 

the river. The accident occurred due to rash and negligent driving by the driver 

of the unknown truck.  

16. On a bare look on the FIR it reveals that the accident occurred due to 

rash and negligent driving by the driver of an unknown truck. But subsequently 

while CW-2 deposed before the court he changed his version by stating that on 

25-02-2018 he along with  their family members while travelling from Tezpur 

towards Lakhimpur in a vehicle bearing No. AS-12R/5699 (Maruti VXI) for 

settlement of his brother’s marriage but at about 8-30 A.M. near Brahmajan river 

culvert under Gohpur P.S. the driver of the said vehicle drove it with rash and 

negligent manner. As a result, the driver of the said vehicle lost control over the 



Page 6 of 8 
 

vehicle, as such the vehicle fell on the left side of the road and the accident took 

place.  

17. The driver of the vehicle bearing No.AS-12R/5699 (Maruti Swift VXI) Raj 

Kumar Sharma was examined in the case as DW-1 who deposed in his evidence 

that on 25-02-2018 he along with Dinesh Prasad Sarma, Chandan Prasad Sarma 

and another Pandit were travelling from Tezpur towards Lakhimpur in a vehicle 

bearing No.AS-12R/5699(Maruti Swift VXI) for settlement of marriage of his 

brother-in-law. He was driving the vehicle with proper care and caution but at 

about  08-30  a.m. near Brahmajan river culvert NH-15  under Gohpur P.S. he 

lost control over the vehicle  due to bad road condition as such the vehicle fell 

down on the left side of the road and the accident took place. His father-in-law 

Dinesh Prasad Sarma died on the spot and other occupants of the vehicle 

sustained grievous injuries.  

18. In his cross-examination DW-1 has replied that the accident took place 

due to bad road condition and the vehicle fell down on the left side of the road 

as a result accident occurred. No any other vehicle was involved in the accident. 

He was not interrogated by police in connection with the accident.  

19. It is seen that DW-1 has stated another story in respect of accident which 

took place on 25-02-2018. As I have already stated that in the Ejahar, CW-2 has 

stated that the  accident occurred due to rash and negligent driving by the driver 

of an unknown truck  but while he deposed before the Court he has changed his 

version by stating that the accident occurred due to rash and negligent driving by 

the driver of the vehicle bearing No. AS-12R/5699(Maruti Swift VXI) but DW-1 

has stated that the accident occurred due to bad road condition.  

20. From the evidence of the aforesaid witnesses, it appears that they 

contradicted each other regarding happening of accident. From the case diary of 

Gohpur P.S. case No.89/18 it reveals that the accident occurred due to rash and 

negligent driving by the driver of an unknown truck. It is interesting to note that 

each and every witness including the driver (DW-1) have made statement before 

the Investigating Officer ( in Gohpur P.S. case No. 89/18)  that the accident 

occurred due to rash and negligent driving by an unknown truck driver.  

21. Prior to amendment of claim petition, the monthly income of the 

deceased was shown as Rs. 23,207/- from pension and from private tuition Rs. 
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6,000/- per month. After amendment though the case was converted from 

section 166 M.V. Act to section 163(A) of M.V. Act, 1988 but the monthly income 

of the deceased was shown as Rs. 5,000/- i.e.  yearly income of the deceased 

was Rs. 60,000/- but as per section 163(A)of M.V. Act in structured  formula the 

monthly income of the deceased/injured should not be more than Rs. 40,000/- in 

a year. As it appears that though the case was filed showing the driver of the 

vehicle bearing No. AS-12R/5699 Raj Kr. Sarmah but no any case was registered 

against the said driver. From the Case Diary of Gohpur P.S. case No.89/18 it 

appears that due to the alleged accident one case was registered against an 

unknown truck driver. It transpires that the said truck unknown driver was 

responsible for the alleged accident. The vehicle bearing No. AS-12R/5699 has no 

such liability to the accident in question.  

22. Under such backdrop, I am of the opinion that the claimant has not come 

with clean hands and the claimant is not entitled to get any compensation as 

prayed for.  

23. Hence, issue No. 1 and 2 are decided accordingly.   

   O   R  D   E   R 

In the result, claim petition is dismissed. There is no order as to cost.  

Given under my hand and seal on this 3rd day of September, 2019. 

 

  

        ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur. 
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A N N E X U R E 

 
1.Witness of the Claimant: 
 

(i) Smti. Lakshmi Devi. 
(ii) Sri Chandan Prasad.  
 

2. Witness of the Defence: 
 
          (i)        Raj Kumar Sarmah. 
 
3.Claimant’s Exhibits: 
 

 Ext. 1 accident information report.  

 Ext. 2 to 6 are documents relating to criminal case.  

 Ext. 7 to 9 are pension certificate/ Income certificate/identity cards.    

4.Exhibits of the defence  
 
            NIL. 
 
 
         (M. Nandi.) 
            Member 
           MACT, Sonitpur, Tezpur 


